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EXECUTIVE SUFMARY

Recent court decisions reveal that public broadcasting licensees which
are also state government entitites have unclear First Amendment rights.
Their legal position, the diversity of licensee types and governing
structures, and the diversity of funding sources including the government,
all combine to make these licensees particularly vulneralble to external
pressures and intrusions into their independent exercise of editorial
discretion,

These licensees convened at the wingspread Conference on Editorial
Integrity in Public Broadcasting to explore the implications of the lecal
decisions, and to discuss public policies and practicés whiich, while honor-
ing the suggestions and reactions of all members of the general public,
would help to guarantee public broadcasting's editorial integrity in the
future,

Participants discussed past and potential problems of intrusion in or
undue influence oa editorial decision-making with the aid of attorneys,
journalists, and communications authorities. They examined various methods
of program decision-making and the effects of licensee structures on these
decisions, arriving at a consensus on several points:

--Editorial integrity in public broadcasting programming.is the
responsible application by prbfessional practitioners of a free and
independent decision-making process which is ultimately accountable to the
needs and interests of a well-informed citizenry.

--The issue of editorial integrity in public troadcasting is one of
public policy.

--The issue is significant for all public broadcasting entities,




ii

national as well as locél stations,

~~Boards and commissions are the key to insulating publie
broadcasting's editorial decision-making process from undue influence.

——tndue influence is any influence that leaves the person normally énd
regularly responsible for programming decisions ne alternative.

--The functions of the board/commission and the professional
management of & ﬁuBlic broadcasting organization and the relationships
between them should be clearly defined and understood by both parties.

The participants also agreed that a code or statement of principles
to strengthen public broadcasting's editorial integrity should be written.
They recommended that the code be applicable industry—wide if at all possi-
ble, and they called for a clear statement of the division of responsibili-
ties between public broadcasting licensee boards and station chief execu-
tive officers.

Conferees agreed that the cods should be hased on the follewing prin-
ciples:

1. Public broadcasting responsibilities are grounded in

constitutional and statutory law.

2, Because public broadcasting is a public service, it should be

responsive to diverse public views and opinions.

3. Public broadcasting can be justified enly by offering a consistent

range of good progranm choices.

4, Public broadcasting must assure credible public service

programming by:

a. Creating programming which meéts the needs and stimulates the
interest of the audience;

b. FEnsuring that programming will be free of undue external
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influences from 21l sources;

c. DSasing programs on their value in the marketplace of ideas,
not on firancial considerations or pressure.

5. Public broadcasting must conduct its financial affairs in order fo

assure 1ts supporters and its audiences that their time and rescurces

are used eificiently and effectively,

Conference participants elected an eight-member group, composed half
of lay members of governing boards and half of professicnal executive
station directors, to carry forward the participaﬁts' consensus into a
draft code or set of principles to guide public broadcasting licensees and

their boards. The group will seek comment and endorsement of all interest-

ed bodies and citizens concerned with safeguarding public broadcasting's

editorial integrity.
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INTRODUCTIGN

Conference Background

". . . the goal we seek is an instrument for the free

communication of ideas in a free society."
"An effective national educational television systenm

must consist in its very essence of vigorous and
independent local stations."?

" . . . as state instrumentalities, these public

licensees gre without the protection of the First
Amendment."

A funny thing happened between the Report of the Carnegie Commission
on Educational Television, which led to the Public Broadcasting Act of
1567, and the broadcast of "Death of a Princess" by the Public Broadcasting
Service in May 1981. Envisioned by the Carnegie Commission to be "of
fundamental importance in the preservatién of our democratic ideals," the
public broadcasting system in the United States discovered through a court
dictum that the freedom of its editorial discretion might not enjoy the
protection of those ideals., Legal study by Nicholas P. Miller, Esq., shows
public broadcasting's First Amendment rights ﬁo be "unclear,"” analysis "a
tangled web,” and the law to be "murky." (See Appendix A.) Further
analysis demonstrates that because of the diversity of licensee types and
their governing structures, and the diversity of funding sources, including
the government, the independent exercise of editorial discretion by public
broadcasting professionals is extremely vulnerable to external pressures
from individuals and entities who perceive a vested interest,

An examination of the issue points to the govérning boards and/or
commissicns of public broadcééting organizations as a significant factor,
liable as part of the problem and capable of being a major part of the

solution by acting as a buffer between the operating professional and any

TOTIR LTTHT




undue external pressures. The officials on these boards and commissions
must be aware of the importance of their functional independence and of the
dangers to a democratic society of interference with public broadcasting's
editorial discretion. |

The Wingspread Conference on Editorial Integrity in Public Broad—
casting was convened, so that state administrators and representatives of
the licensee boards and commissions could explore ways to strengthen their
organizations' immuné“systems in order to provide a vital element in the

immune system of the American body politic.

1. James R. Killian, Jr., et al. Public Television, A Program for
Action. The Report of the Carnegie Commission on Educational Television,

New York: 1967, p. 8.
2. Ibid., p. 4.

3, Muir v, Alabama Educational Television Commissioa, H88 F. 24 at
1041. T




The Purpose of the Wingspread Conference
Virginia Fox
President, Southern Educational Communications Association

We're here.at the Wingspread Conference to find the cause, diagnosis,
treatment, and we hope the cure for the Licensee Acquired Immune Deficiency
Syndrome, or LAIDS.

To do this, we';e brought together licensees particularly vulnerable
legally to LAIDS and experts to discuss the problem. The speakers and
discussion leaders represent at least three of the following:

—-They've been CEQ, or chief program officer, or trustee of a local or
national public broadcasting entity

-~and/or have dealt as public officials with public broadcasting
problems at the highest levels of government or azcademia

—-and/or have special knowledge or are recognized experts in constitu—
tional law

The speakers will provide background on the issue from several
perspectives. Then the licensees and their discussions leaders will deter—
mine how important editorial integrity is to public broadcasting. Having
done that, they will decide what they as licensees want to do about if: a

lot or a little.







A Modern Fable
Edward J. Pfister, President
Corporation for Public Broadcasting

This may well be the most important public broadcasting meeting in
some time. You're brcaking new ground by dealing with constitutional law,
especially the First Amendment; credibility in broadcasting; editorial
integrity; acccuntability; and the resuling challenge to both trustees and
professionals throdghout the enterprise of public broadcasting. That's
quite an order--it's never been done before,

I trust T won't embarass you or the significance of your work if T
choose to simply tell you a story. Eecause it is ageless, I ask your
indulgence.

There once was an old woodcarver named Public, an alert and vibrant
man. But he lacked companionship in his life, so he decided to carve
himself a puppet, a little wooden boy, called Public Ervadcasting.

When he was starting on the puppet’s face, two very strange things
happened. The puppet's nose seemed lifelike. And a cricket Jumped out of
the log the old man was using, and danced merrily into a corner to watch.

The finished puppet was a set of parts avkwardly joined together by
wooden pegs. From the first, Public Broadcasting occasionally misbehaved,
primarily because he never thought through the consecuences of his actions.
At first, whenever he erred, his nose wouid orow and embarass him. Dut
Fublic always pulled him out of trouble, aided by the cricket who velled a
lot, &nd who would announée that his name was (onscience.

As the puppet grew, his wooden parts became stronger, as if Public's
support strengthened him. Ana as he grew he becane nore certain. liis

bovhood and adeolescence were exciting, but he always noticed the difference
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between himself and others. He sensed that none of the other bovs had a
cricket, constantly admonishing them about right and wrong.

He talked to Public about these differences regularly, and Public
would explain that Public Broadcasting was a puppet, but the other boys
were human beings. This troubled the puppet--he was educated and virtuous,
and he especially believed he didn't need the cricket.

One day he said, "Cricket, I want your advice. I'm 18 now, peonle
accept me, T work hgrd, I love Public in a way that lets me improve his
life. Some people say life without me would be intolerable, But I'm still
incomplete. When will I become whole? And when will you go away?"

"You will become whole and I will go away when I again become part of
you," the cricket said. "I understand that you're tired of being a puppet.
You want to be free. Public and I always taught you that your happiness
and fulfillment depended not on what others say or do, but on your own
ability to make decisions and stick by them. We've asked you not to
conform te the thinking of others, not to let vourseif rationalize your
actions to fit the values of others. TYou've matured, but not enough, I'm
afraid."

"Cricket,”" Public Broadcasting said, "I disagree, I'a very much my
own puppet,”

"No," Cricket said. "In spite of your accomplishments, your ?eputa—
tion, your understanding of Public's needs, you're still timid. You have
the experience and the learning to make wise and independent choices, yet
you don't. Until you do, you'll he woodern, and I'l1l still be around."

The puppet looked sad.

Cricket said, "Xnowing éood and choosing it are not acting in the

right way."




3c
"But I've a2lways heeded the counsel of wise people like scholars,

lawyers, pelicy-makers, and Public himself. And I've made my choices
accordingly,” Public Broadcasting said.

"Yes," said Cricket. "But your timidity increases as the effects of
your choices become more troubling. Freedom is tough. Others' advice is
for you to use in making wiser decisions. Eventually I hope you understand
that you must make the decisions no matter what the consequences, "

"You're just telling me 1 must assume reponsibility for myself, that
todo less is to disappoint Public,” the puppet said. "You're telling me
that although I'm ready to say 'no' to kings and princes, I don't seem to
be able to accept the consequences. Now I know what I should be doing,"

Though he didn't know it, at that moment the puppet became human.

"Now I even understand you and your role," he said.

Cricket shook his head. "Men have always misunderstood me,” he said.
"I advise you never to let the confusion about me trouble you——just do what
you are fully ready to do. The freedom you want will follow. Then
others' thoughts will be most meaningful and most helpful."

The puppet was weeping. He had just discovered his humanity., When he
locked up, the cricket was gone. Public came in and was overjoyed to see g
young man, but distressed to see himg weeping.

"The cricket is gone," the young man said, "because I have just made
the most difficult decision T shall ever have to make."

With his arm around the young man, the old woodcarverIWhispered,

"Perhaps."







Opening Address
Robert M., 0'Neil
President, University of Wisconsin
Member, Board of Trustees, The Johnson;Foundation

In the more than 20 years I have been teaching free speech and press
law, I have found no cases more complex or challenging from a First
Amendment point of view than those which involve public broadcasting,

My favorite case comes from New Jersey and it is one of the few state
court judgments in this area. It illustrates the whole range cf First
Amendment issues for public broadcasting.

In the late 1960s, New Jersey created a Public Broadcasting Authority
responsible for the state's four federally licensed public stations.
Supplemental legislation in 1980 and 1681, dealing with political
campaigns, required the stations to promote full discussion by candidates
for governor in accordance with federal law and without charge.

During the last gubernatorial primary, the field included 21 candi—
dates. Early in the campaign, some coverage with given the views of each
of the 21. During the final weeks, however, the Authroity focused upon ten
leading candidates in a series of five focused—issue forums. Three of the
excluded candidates brought suit against the Authority, claiming violations
of federal and state law and of an evanescent First Amendment interest.

From a lawyer's point of view, there were four possible avenues of
disposition. First, the New Jersey court might simply have dismissed the
suit on the ground that féderal law completely preempted the subject of
candidate access, which is extensively regulated by Congress.

Second, a state judge might well have upheld the excluded candidates'
claims. In fact, an intermediate court did order the Authority not only to

include the omitted candidates in any future forums but also to broadcast




statements by each of them on the issues discussed in the programs already
aired at approximately the same hour as the original segments were shown.

As a matter of policy, such a decree undercut the judgement of the
persons charged by state law Lo make difficult decisions regarding coverage
of public issues, and in the process effectively made the public stations
into a public forum. This is something that courts in analogous contexts
outside broadcasting have resisted.

As a third pogsibility, the New Jersey court might simply have
dismissed the suit on the ground that the state law was itself in violation
of the Constitution. Such a Jjudgment might be based on federal preemption
for reasons like those under the first option. Or the Hew Jersey court
might have found even the broader obligation viclative of public broadcas—
ters' First Amendment rights.

As the fourth option, the ilew Jersey state supreme court could, and in
fact did, dismiss the individual complaint while upholding the framework of
state law. It flatly rejected the appellate court's view of candidate
access; nothing in the amended statute created either directly or by refer-
ence to federal law any kind of "equal time" cblization.

The remaining issue was the valicdity of the stete statute. In the
court's view, the status of public breoadcasting as an instrumentélity of
the state was "dispositive of the preemption issue." lew Jersey's
legislation was "an exercise of discretion on the part of the state in its
capacity as a federal licgnsee unaer the Federal Communications Act." Such
actions were "perfectly appropriate within the federal scheme of
regulation" and consistent with Congressional policy.

The other constitutional issue was, of course, the free speech or free

[y

press claim under the First Amendment. 4gain, the dispositive factor was




state ownership and support. Uhile the First Amendment "limits
governmental restraints on private participatien in the marketplace of
ideas ... it does not prevent government itself from participating . . .
nad when the state exercises its freedom to speak it may express its own
viewpoint . . . or it may neutrally relay the megsage of others.,"” The
court then dismissed analogies to commerical broadcasting eand print media

" said the court, "no private speech is being limited."

cases. "Here,
Here the Authority's First Amendment claim failed; one might say the
Authority thus won the battle and left the war for another day.

Both the result and the reasoning may tell us more about the judicial
view of public broadcasting than any other case to date. The court
recognized the critical role of editorial judgment and licensee discretion
in the sensitive coverage of controversial public issues. The deference
shown to the Authority's pruning of the primary field was critical and——
like the ultimate dismissal of both suits brought to compel the showing of
"Meath of a Princess"--suggests that the narrow decision may be quite as
important as general pronouncements ahout Lhe legal status of public

broadcast licenseces.







THE QUESTIONS: LEGALITY, ACCOUNTABILITY, CREDIBTLITY
The Legal Question
Nicholas P. Miller, Esquire
Partner; Preston, Thorecrimson, Ellisrand Holman

I view lawyers and the law as a tool, a mechanism for avoiding and
resolving disputes which evolve from real situations, when individuals find
themselves in conflict in society. That means the law cannot and should
not tell you the result that you want. Your job is to define your own
seli-interest, and your lawyer's job is to protect that interest and to
develop the arguments to allow it to prevail.

The "Death of a Princess" case revealed that the problem was not what
the law was, but what public broadcasting wanted. The legal inquiry quick-
ly evolved into a search for support of what I took to be an assumed
position: independence and integrity of editorial decision-making were
very important to the public broadcasting community.

You have to read the legal analysis from that assumed position. Dut
that is not a defined position, and it mavy not be a consensus position,
When state network directors read the analysis they realized this was not a
lawv-driven problem. That's why this conference is so important.

My "givens" in the legal analysis were:

It's a constitutional, not statutory or common law, analysis, So it
nas limited applicability, but it's the most important starting point,
because media questions usually go back to the First Amendment.

The courts are adrift, with no clear idea of where this issue is
neaded or should he headed.

At first glsnce, the huir decision was a victory for public broadcas-
ting, but in the body of the opinion there were some thinss that made

people wonder what kind of victory it was. The same is true of the League




of Women Voters case.

Each case seems to go too far, in part because the public.broadcasting
parties, I would argpue, have not been communicating to the courts a coher-
ent, consistent position that they want the courts to adopt.

Cne of the intriguing questions that the analysis does not get into is
resolving the dilemma posed by the Federal Communications Commission
requirement that the licensee not delegate its responsibility, and the
constitutional mandate to create an editorial function that 1is not state-
action oriented.

Finally, this analysis does not do much to protect you from the real
pressures that public broadcasters deal with every day, both on the
appropriations iront and the job-security front.

In conclusion, I dont' think the law is tie problem. It can he part
of the solution.

:y perscnal view is that the Coamstitution protects minority rights;
the electoral process takes care of the maZfority., 7To the extent that
public broadcasting in its pursuit of financial security becomes a voice
for the majority, is it a given that the First Amendment is that important
to public broadcasting?

iy view of the Constitution leads to a rhetorical position that the
ma fority does not support the First Amendment and the principles underlying
the First Amencment, and some interesting public opinion polls in the past
few years support that.

1f public broadcasting through audience pressures lLecomes a voice for
the majority in the next decade, 1 question whether the First imendment is
that important a concern. That frames the problem you face at this conf-

ercnce: . Now important is editorial freedom to putlic bLroadcasting?




You are the policy makers—-you have to answer that question. You are
capable of defining the future you want, and you are capable of pursuing
in the courts, and in legislatures and with your respective alectad

officials the appropriate future for putblic broadcasting
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e Accountability Question
Henry Geller
Director, Washington Center for Public Policy Research

Institute of Policy Science and Public Affairs, Duke University

I agree with lir. Miller—-the issue of editorial integrity has to be
worked out on the poliecy level within each state. You need a structural,
legislative solution that suits you. The reason why is obvious—if it's
worked out within that state it'l1l be accepted as not just the letter but

the spirit of the law. 4As kr. Miller said, there're a number of ways

(o]

people can get at you, so you really do aeed that spirit working for you.
severtheless, I'm going to talk to you about federal standards, for sever—
al reasons:

——not all states have laws on this

-—federal action might encourase some otherwise indifferent states to
act

--i'm a federal expert

You're all familiar with the federal example of the Corporation for
Pul:lic Broadcasting, Its members are appointed by the president with the
advice and consent of the Senate, and are supposed to serve as a heat
shield, We'll come back to how effective that heat shield is later.

The 1984 Cable law

A more important example is the 1984 federal cable law., In section
615(e) of that law it specifies that the local gsovernment can own the csble
systenm. But if they do, they are to have no editorial control over the
cavle service other than on the ecucational, governmental channel, unless
that control is exercised by an entity separate from the franchising

authority, to pravent undue ¢overnment control over programmnine contrary




to the First Amendment. It seems clearly applicable to the state-owned
public broadcasting networks.

You can't ask why Congress hasn't acted in this area. When Congress
turned to public broadcasting in 1967 it was educational, and the states do
control educational facilities. But now it's time to review that, becausge
public broadcasting is an important mass medium going into the home, and in
the light of the 1984 cable law.

That cable law is very vague, and needs to be fleshed out, but I'm not
5o sure the FCC is interested in fleshing it out. T intend to file a
petition early next year with the FCC on the cable law, saying that vou

t

need to define vhat you mean by "freedom of editorial control," and "enti-

ty separate from the franchising authority." The FCC has the powar to
adopt rules to carry out the Cable fct as part of the Communications sct.
The House staff, where it originated, believes the FCC should adopt regula—
tions in order to implement this very vacue provision.

I think they also should consider adopting regulations for public
broadcasting's state-ownad networks. The argument can be mace to leave it
to Longress, which has acted in the cable area. But one can also make a
very strong argument that the I'CC has the power to act and should act.

He need a structure to work this out. LAIIY is a very insidious
disease, cifficult to diagnose and cure. & strong case can be made for
taking structural action now.

The two concepts to deal with are: (1) editorial control and (2)
entities separate from the governmental authority.

rditorial Jontrol

I take editorial control to mean that the government should not be
concerrec witu incividual progremming, net with vhether "leath of a

Princess"” should be carried or not.




The stete wants the network to carry out aducational progzramming and
should be concerned with accountability in a broad sense. It wants a
contribution to an informed citizenry within each state. But it should not
be concerned with the brush strokes instead of the big picture.

Now, how do you distinguish the big picture from the individuzl pro—
grams? Even though you might have a proscription against state's involve—
ment in specific programs, there are many ways state officials can act in
view of funding or changes of personnel to affect broadcasters profoundly.
There's nothing that can be done about that,

But T would stress that it's important to have such a standard there,
that describes the ideal or the law, it sets a different mood. slso as I
said at the bLeginning, it's important to have it adopted by the states, and
not imposed by the federal zovernment.

Entites separate from the covernmental authority

In cable the "separate entity" is the franchising authcrity; here it's

]

the state. But still you need to define the expression, and the judicial

decisions aren't much help. In the petitiom I intend to file, I would list

a number of options, and I hope other people will add to those options.
what T hope to have ruled out is the CI'Y model. Vhen vou have the

presicent, or the governor, or the mayor appointing members with the consent

rr

of the senate or legislature or city council, that is not an entity

separate from the franchising authority. You've accomplished very little;
it's just business as usual.

The Carnegie I report said, "Don't do it, it doesn't work well.,” So
that's the one thing that should be ruled out.

Other options are:

1.. Carnegie IT indicates that CPG urged that the 5 names the presi-

=T

'




dent must select from come from the librarian of congress, the endownent
heads, the WNational Science Foundation head, and the Smithsonian Institu-
tion head. One can argue that method is elitist, and that these people are
presidential appointees, so you're right back to the problem of pressure.
2. The C(Carter administration proposed thét & broad-based, politi-~
cally balanced presidential commission representing business, labor, minor—
itiss, wonen, educéfion, and broadcasting select the five names to send to
the president. rThe criticism of this option is that the president is

still selecting the people, so you don't get comnlets insulation.

[£)]

3. The CPB itself selects five names vhen a vacancy comes up, The
original boar¢ might be appointed by the presidential compission methoed,
option 2. Although this method provides terrific insulation, the criti-
cism is that it's a closed club.

I think option 3 is the besf, but 1'11 be interested to hear what you

thinkt. I don't think the federal covernment should specirzry anv parciculsr
o E ¥y b

metihod; the states should choose.

[al

f you co choosa option 3, your board will be =o completely insulated
that you probalbly won't need to consider it separate irom the editorial
decision-malers, as Mr. Miller's legal analysis outlines.

I must poirt out that a petition outlining these options will be very

difficult to get through the FCC, but I think it's worth doing to focus

p]

attention on this issus and make individual states look at witat thev're

p

doing. It ‘ives you a catalyst for action within your state.

AN COLMENTS

LIWAKD PHISTOR:  The CPB model has been more successful than it had 3

right to we, There Lave been many instances of presicential intrusion

L




since President KFixon's ers which illustrate the proeblems with the nmodel.

Fs

Uith that model the only check you have is the U.S. Senate, and senators
are reluctant to say to a president, you can't have this or that nominee,

—————:i% ‘the presidential commission sounds very cumbersome to imple-
ment on the state level. Fave you thought about having the geonle who
contribute money elect the board, or some combination of election and
appeintment?

GELLIR: Cbviously electing a board the way you elect a school board,
for example, is a democratic way to 0. 4 cowbination board has been
criticized because many people feel you shouldn't have two types of direc-

T

tors. Un a board you want a broad mix of peouie, and it's eazier fo net

that mix frem an appointed board than an elected board.

————— : are yvou saying that as a matter of license Lhe state would

[

have to create an entity separate ifrom—-

GrLLEX: Exactly. We'd give the states an apnropriate time, like

t T

tarsze to four vesrs, and tilexibility about how chey'a ~o about it. Lut

we'd rule out the CPB model. You might rule out other models. Such FOC

t

regulations woulid be tested in court, bub wovid have th

)

orce cof lavw,

T
bt

fealistically, though, this commission migiht be reluctant to act on this,
but I o intend to file the petition about mid-February.

MICHAEL RICE: You cite the new cable law as a model, but it states
that if the local government is the owner of a cable syetem, excest for its
government znd educational channels, it may not control content except
Eirough its separate entities. what if the nublic racio znd television
systems being licensed to states todav belong to that first exception; that

is, they are regarded as government znd educational channeis ang therefore
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rticipants were guaranteed anonymity to ensure freedom of
2rprassicn,  Unay presenters anc uascussion lenders wil) be identified Ly

namga,




can be controlled?

GLLLER: I'd say a governmental channel simply broadcasts council
meetings, 4And if these Systems simply did educational programs to
distribute -to schools, no one here Qould be addressing this issue. The
stations we're talking about are the aliernatives to the commerical
systems; they broadcast a wide range of programs. Hy argument is that
there has been = change: these are no longer educational stations alone.

RICE:  But in the view of many of those state governments, there
hasn't been a change.

GHELLER: Then that's a subject for a fact-finding aroup. If you have

at least 40 percent public programming and 60 percent educational, that's

[

encugh to btring it within what I'm talking about.

VIRUINIS 5Okt & problem with that is that g station which does €0 or
40 percent educational programming may justify S5 percent of its vudget on
the basis of ecucation. 7 see some Jangers ror state licenszees in your
solution,

RICE: State legislatures might tell stations to g0 back and do oniy

educational pregrams and have complete control,




The Accouvntabiiity Question

David Gergen
Visiting Fellow, American hnterprise Institute

JARA

I disagree with Mr. Miller's reading of public opinion polls on the
first Awendment—-I think there's bread support for the mainstreasm aspects
of the First émendmént,.that the public will support broadcasters and the
press on first amendment issues., There is less public support for issues
like pornography, but T think you can count on the public's responding to a
strong plea about the editorial integrity of public broaccasting dust as
they would for newspapers or commercial networks.

I do agree that the law is murky. Tt's likely to remain that way
because of the nature of the licensing process, and the fact that the
public puts the money in thers tiirough Congress or the state legislatures,
That gives politicians a sense of ownership, so your problem in this area

is more political than legal, and it should bae apuroachad as a poli
P & I F

—

cical
problem. It will be very, very hard to find a rerfect legai solution, even
i1f you had a strong case for Firat Amendment rights, Lecause the funding
plu; is always there. FPoliticians, or citizens who're sufficiently antago-
nized, can always try to pull the plug, so public broadcasting has to
maintain a broad base of public support in a variety of ways.

funding Tssve Critical

I don't think editorial integrity is your‘top priority problem right
now, in view of the budget meetings cucrrently voinyg on in vgshington. The
funding issue is going to Le the critical one for the next two or three
years.

The kind of vudgetary struggle you've seen in the past 1s enly the

preiude to a rmuch more serious strugnle that lics anead. To succees in that




strugzle, it will be fecessary to motilize on a much wider scale than
anything public broadcasting has done before. Tn the process of mobilizing
support at the local and state level, you'll build a coterie of pecple
who'll be with you on the editorial ifitegrity question down the road.

On the issue of editorial integrity, your best defense is tlie ex—
cellence of programming that's earned you such a wide and devoted follow—
ing. Beyond that issue is the diversity of opinions, especiglly in the
political area. That's where I feel the conservative pressure coming
from: they believe public broadcasting is a bastion of liberalism. Your
best protection, then, is to make sure there's program diversity, and that
those people feel they have a voice in the syatemn, There's no substitute

for that.

Mobilizine Support

Your second defense is in building up your allies among state gover-—
nors, legislators, and peopls in Congress.  You need to find people vho're
in the middle or on the right politically, so they can speak up for vou.

i read the court dictum in the legal analysis, but I found po indica-
tion of how serious the problem was beyond the dictum. If you're going to
mobilize support you need to document much more fully where the intrusions
are. It's obviously not Just one case. People need more than a dictum and
the theoretical possibility of intrustion--they need examples of egregious
things that've happened to prove why it's a problem worthy of attention.

A Model Cede or Statement of Principles

As to an approach to the problem, a petition to the FCC doesn't seem
at first to Le the hest way to go, bacause I agree about their reluctance
Lo get into new regulatory areas. It might be more productive to consider

a code draftec on a national besis, but which each state could adopt. For

example, the bar associations have model legal codes for state laws in




criminal areas and civil areas. They're drafted by a national group, then
presented to the state legislatures. That approach has worked very well in
the law.

If you could develop a code for state commissions, boards, ete., to

a

adopt as a statement or principles, then it would be guite easy to
approach your major newspapers and broadcasters to gain support for this
kirid of code. It would give you a standard to refer to the next tine
there's an intrusioﬁ‘or attempt to intrude., It's stated, agreed upon; and
any governor or legislator who wants to intrude knows that's out there,
Now there is no such standard I'm aware of. That's my recomnendation: to

consider doing something at the netional level that can bLe adopted by the

states.

QUESTIORS ARD COMMENTS

————— : 1 was very interested to near your comment that people stiil
think we're "liberal."” In our state we have a show on labor unions, and
the vnions think we lean too much toward conservatbives in business, and the
businesses resent the fact that we have & labor union chow. So I don't see
any solution to the problem of convincing peonle that we're trying to
present a diversity of views. It seems that the diversity is the very
thing that upsets some people.

GERGEN:  You're right sbout that problem. Dut when you're criticized
by the labor union——they're nct goling to cut your money oii. Thst
pressure's going to come from the right. They don't necessarily have the
votes, vut they have the convictions.

Lhile you do have an impressively diverse audience, there's still a

ripple in the country that public Lrosdcastin: is the voice of the left.
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SAMUEL HOLT: The lawyers have the American Bar Association to do what
you suggested. Who could public broadcasting get to provide the kind of
leverage ABA has in writing a code?

on't

j—
i

GCERGEN: This group could be the instrument to do that.
think PES ought to. But you might add pecple outside the system, like
commercial breadcasters, because they will speak very forcefully for you.
Tou could bring up the issue at other conventions, like the HAB, because
they will see an assault on you as an assault on them.

PHILIP HECKMA? We in academia live by standards set in 1940 bty the
American Association of University Professors, which does nothing more than
become censorious for those who abuse it. It's a very powerful force, and
is a good precedent to look at.

VIRGIRTA FCX: There's a problem with collecting the specific informa-
tion Mr. Gergen was talking about. Yobod dy wants to talk about LAILS,
nobody wants to be used as an example, because the rinute you're used,
you're blackballed,

Two states are not represented here. One state network director was
ordered by the governor to prepare a particular program on a particular
hearing with a particular incumbent, refused tc do it, and was ultinately
harassed out of his job by his own board.

The other state which should have been herc is one with a very power—
ful and popular covernor who tried to uave 21l boards and commissions
appointed selely by hinself. He wasn't after public breadezs ‘lﬂﬁ per se;
e just believed that &ll hoards and cormmissions should he appointad by
(and Ly inference Leholden to) the governor currently in powver, His at-
tenpt to do that failed, and one of the nost vigorous apponents of the bill
vag the public broadeastine authority board. The terrs of five nembers of

that board are expiring, and it appears that they won't he reappointead,
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as punishment for their opposition to the governor's proposal. Fe is
absolutely within his legal rights, but the appearances are devastating,
His appointments may be even better people, but will the press or the staff
regard them as being there to assure editorisl integrity?

————— : Some governors feel very secure in the position that they've
been elected by all the pecple, they're responsible for everything that
happens in state government, and that therefore anything that happens is
his or her responsibility. So if public broadcasting goes contrary to what
the governor thinks-should be done, he'll feel like he should change the
director or the board. And they're very sophisticated—--they do things very
subtly,

————— The governors don't feel that way about state universities.

————— The model code sounds like the best way to go,







The Credibility Cuestion

Les bBrown
Fditor-in—-Chief
Channels Magazine

Credibility is vital. It doesn't Just reflect on ome institution, but
on the whole institution of journalism,

In a sense the First Amendment is the right to be wrong, but it's
never been mistsken for the notion that it's right to be wrong.
always wrong to be wrone.

It's also important in journalism to have courage. I don't care how
talented an editor is, without courage he or she isn't nuch or an editor,

L thought "Death of a Princess" was a very good thing for public

television because it gave public hLroadcastine a lot of credibilitv—-—it was
[ Ey [ -

@ really tough show to put on the air. The issue was very difficult,

.

public breadcasting took a reslly streng stand, and there were shock waves,
but it was a bold thing to do.

anyway, I was asked to talk about public brecadcasting’s credibilitj——
the view from outside,

In 1970 I wrote a book called The Rusiness Rehind the Box, and T

loowed up recentiy the chapter on FB i'¢ forgotten 1'd

i

, then a networi.
said such harsh things about public television. T wrote about the cowvard—
liness of public broadcasting,especially with documentaries, about the
appointment of government hacks to run the CFE and P35S, the distrust of New
fork as an origination center becasue it was tiought to be toe liberal, the
fact that the system was wired to the establishment witi: boards with neaple

with

Ui

trong political and social connections.

LAab]

I deplored what hanpened to a documentary called "Banks and the Poor."




Many stations with bankers on their boards were very nervous about it and
refused to rum it.

I also deplored the famous case of Mobil's gift to WGEH to start
"hasterpiece Theatre." WGED had & program then, called "The Hader Report,”
and just at the time Mobil donated money there was a segment on the report

criticizing the company. VGBI pulled the segment, but we made such a big

o2

stink zbout it in tée press they finally had to run it.

All this happened before the Nixon administration made public broad-
casting a whimpering little ward of the state and caused the wvhole industry
to recreate itself according to the administration's prescription as a
decentralized system.

I also wrote in the book that PBS is a monstrosity. It still is a
monstrosity. 1o sane parson would've invented such a srstem. The problens
all began when public broadcasting, and we still don't know what that

.

means, became an overlay of educational television. The educationszl

oy

systems already formed had a new mandate, which made things very
complicated.

This is a system held together by one thing. It was the glue in 1570
and it's still the glue: the pursuit of money. 11 thesze stations need
federal funds, and to a limited extent they need programming, but otherwise
they have very little in cosmon,

Now, what is the appearance from the outside when PLS sets itself up
in washington to be the netwerk for the wiole counitry? <Contrary Lo what
Hr. Gergen said, my perception of public broadcasting today is that it's
loaded with snows tinst are pro-business and favor the conservative view
of economics. There's "Wall S£reet Veek," the Milton Friedman series, and
g lot of other business shows thet are Lndervritten by conservative, riclit—

wing organizations and financial institutions.




You remember when the labor unions wanted a series on the mistory of
the labor movement in the U.S. and PBS said they couldn't do it because it
was a conflict of interest? BRBut there's no conilict of interest,
presumably, when a financial institution runs a show like #ilton
friedwan's.

khat is the appearance when the three cities Fhat have Doeing airplane
plants are the only ones that don't carry stories about the crash of the
Eoeing planes?

What is the appearance when a kitchen supply company underwrites Julia
Child's show?

What is the appearance when the CPB starts a revolving documentary
fund? ‘te awardsd $1.% million in grants, but most of the shows weren't

shown or weren't widely shown, because it was thought they'd be too contro-

1 could go on and on with this list of appearances whera, when courare
was called for, pecple who make editeorial decisions aidn't show courage,
Une could suspect that maybe these decisions were really censorial
decisions. And that's a perversion of the First Amendment that dossn't
contribute to the free marketplace of ideas or to robust, wide-open debate
on the issves, when these organizations behave censorially,

The First Amenément works on one level for print media and another one

for broadcast media. I think it's an appropriate system, biécause the

first amendment wasn't written for the media, it was written for the

|t

people. Ve a1l have access to print; we can 211 hand our flyers on the

streetcorner,

But in broadcast media, the First Amendment only works for the guy who

1"

uas the "electronic press,” the hardware. 1 can't 20 on and talk uvnless lie




lets me on, so the First Amendment thern

becomes nis editerisl discration
and that's not what the First Amendment is a11 about.

The public's First
amendment rights are built inte the fairness doctrine

anc tihs
on the licensees.

limitaticns
When he accepts the license, he vows to serve the public
interest and accepts a limited Tirs

st Amendment right.
besides, it's not a right, it's a privilece. ©Broadcasting is a
privilege. Print is a right; I have a right to have a macazine.

You have
a privilege to have- a television station. Tt' s an important, critical
p 3 b »

Having gone through all this, I'd like to know who are you? And
what's public broadcasting a1l about?
QUESTIONS AND COrMENTS
——==i row do you reconcile the problems of public funding leading to
sovernment television and private funding leading to cencorsuip also?  Tile
aoney nas Lo come from sSomswhers,

pROVN: I was in South Carolina recently and turned on the television

to finc a program on computars, sponsorad by 2 computer company.

I turned
it off, because I perceived it as a "brochure."

e

what's the good of this group's proposin: nod
governors? ¥

W

1]

1 ru

ules to the

{

e'd have a problem of credibility right there. Aren't we
golng to protect curselves with the reles? Tan't this fhe reason the
government imposes the rules?

LROWI:

wot so much to protect yourself as to protect wiat you stand
f ¥

for. .y wazazine needs every pase of advertisin: it can ~et. TIf we do a
J S JSords = o

profile or somebody, I won't aceept an ad from the same cowpany, bec

looiis wrons,

guse it

PR established a program fund, which was also discussed




for public television. Underwriters would buy shares in the fund and get
rotating credits in every program of the type.

BROWN: 1I've heard that and T like that.

HOLT: Tt's designed to distance the underwriters from the topic and
it works pretty well., But what happens when in the normal rotation, Mobil
comes up on a program that's about Mobil? There's a credibility problem if
you break the rule or the cycle to avoid the appearance of conflict of
interest. You're saying the model is no good, that you haven't insulated
the process.

BROWH: But that happens, it happens in the magazine. It's very
embarassing.

MICHAEL RICE: You raised a hypothetical problem, but let's bring it
into what actually happens, at least as I hear the credits on "Morning
Edition." While there is a program fund, a grantor can designate funds to
be used in a specific topic area: for example, the Joyce foundation for
coverage of the midwest. Doesn't that give you the impression that the
grantors are determining what areas are covered at all?

BROWN: The other thing you can do is add & disclaimer. We had a
section on excellence in the last issue of the magazine. The sponsor
agreed to buy the eight pages of advertising to sponsor that insert, on the
condition that we add a disclaimer that they had nothing to do with the
selections.

HOLT: NPR does that with the fund. Do you believe that takes care of
credibility?

BROWE: I'm a lot more comfortable with that than with a program that's
very close to the interests of the advertiser.

———=~: As you probably know, PBS used te have a standard that no




T ﬁf“‘“

funder could have a direct interest in the content of a program. As
federal budget cuts came down, the feeling in Washington was to help public
broadcasting any way they could, with liberal FCC interpretations of
regulations. Meanwhile, there was pressure from national producers saying
that the national underwriting dollars were dwindling, we've got to give
more to the sponsor off these programs to get their dollars to maintain a
high-quality national schedule. I think there's a lot of fear that we're
galloping toward commercialism, yet nc one in the press has taken that on
to help us, or make it an igsue.

BROWN : A very good point. It really is the role of the press, and
the press has done a very poor job of helping public televisioﬁ and public
broadcasting, mostly because they don't understand it. TIt's hard to
understand, especially for some guy who has to grind out five columns a
week.,

The issue of commercialism is very dangerous. The closer you get to
advertising, the more you're going to have to behave like commercial
broadcasting, getting into the numbers game, because they're going to need
to know that this is a "media buy."

The rules are very clear in commercial broadcasting——if you don't make
the ratings, you lose your job. The rules here aren’t clear at all,
Programs stay on the air forever in public broadcasting.

————— * The problem with getting press assistance is that stories
about public radio and television aren't sexy. The newspapers would rather
run something on Arnold Schwartzenneger or God knows what., Put yourself in
tﬁe place of a city editor——do.you have any suggestioﬁs?

BROVN: I don't think many people know that state governments are
public broadcasting licensees. Reporters would understand that that's the

big issue if they knew how many there were, and that this is the resl power
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of the public broadcasting system.

————— : From the point of view of catching the attention of the
press, would Mr. Gergen's suggestion of a draft model and bringing atten-
tion to the policy issue of governments' holding licenses--is this the kind
of thing you think would catch the attention of the press?

BROWN: T certainly do. In fact, I'd go around the television Dress
to the guys who cover government.

————— : This would be a policy issue rather than a media issue.

BROWN: Yes.







The Challenge of Eoard Membership

Dallin Oaks
Chair, Poard of Directors, Public Broadcasting Service

A clear understanding of the separate functions of board and
management is critigal Lo protect the editorial integrity of the broadcast
operation.

Editorial freedom is essential to accomplishing the mission of public
broadcasting, and the board must perform in every instance so that the
mission can be accomplished. Unless freedom is exercised responsibly, in
the long run that freedom will be lost. And the board has a very important
function to perform in connection with responsibility, as well as freedom.

What does the board do, so that management and staff can accomplisgh
their mission? How does the board assure editorial freedom? First, boards
need to educate the public, public officials and the policymakers in their
chain of command so that they understand the need for editorial freedom.
Second, we need to assure and certify to public officials and to the public
that editorial freedom is being exercised responsibly.

The board must understand and honer the difference between its own
policymaking function and the professional managers' management function,
so that the board can protect editorial integrity. If the board is engaged
in the day~to-day management of the station, instead of making policy, they
are simply not going to be able to educate the pubiic to the need for
freedom. Their educational efforts will appear self-serving if they are
arguing for editorial freedom‘which they themselves-exercise rather than
the freedom to be exercised by the professional staff.

Also, for the board to certify that editorial freedom is being

exercised responsibly, they must certify someone else's function, not their




own,

As for the Tirst Amendment issues, where law is complicated and
unclear and sometimes unpopular in its content, we tend to put the law
under a microscope and have conferences about its ﬁeanin?. We get diverted
by the content of the law and tend to forget the important policy guestions
that should be resolved.

We should not be so concerned about the First Amendment 1mp11cat10ns
of editorial freedom-that we put all of our concentration on that question,
which the lawyers advise is an unclear question. We cannot overlook the
far more important policy questions which can be understood by the public,
which need to be so0ld to the public, which can be understood by
policymakers, which can be sold to them. We ought to concentrate on good
policy, because if we put that across, it won't matter whether we have the
First Amendment freedom or not.

Finally, we've got to prevail on a basis other than the law if we're
to be secure in the long run.

It's very important to remember that the Superme Court's decision in
FCC vs. the League of Women Voters allowed editorializing by public
broadcasting-—-it did not compel it. We must make a policy decision in our
individual stations about whether to use the latitude granted. We should
not let the resolutlon cf the leéal question dictate the resolutlon of the
policy question.

In summary, boards serve the public interest by giving policy
direcftion to station professionals, by overseeing to assure that those
policies are being carried out, by leading public opinion on the need for
editorial independence, by assuring continued public support for the public

broadcasting station and by certifying that the independence is being used
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in a responsible fashion. In my judgment, that is the way the board serves

as a buffer and as insurance for editorial independence and integrity.
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PLENARY SESSICN I

REVIEW OF CASE STUDY ANALYSIS, DISCUSSION OF ISSUES AND PROPCSED SOLUTTONS

GROUP I PROPOSES "PRTNCIPLES OF GOVERNANCE"

RICEARD GREFE: From the issues raised in the case study, it became
clear that we needed to establish a number of principles to govern the
relationship between boards, management, and other officers in the public
broadcasting chain of command,

One way to do that might be a handbook for an educational process by
which board members would better understand their roles from the start, and
perhaps even before they're appointed. Maybe they shoulda't accept the
appointment unless they were willing to accept the principles that govern
their role and the role of management,

We also established the need for defining principles governing program
selection, calling it principles of governance, and purposely went away
from the concept of a code. We thought these principles should be communi-
cated not only in briefing sessions for board members, but alsoc in a
handbook.

Somecne mentionned the Girl Scouts of America system. Also suggested
was an institute, to bring board members together to discuss issues and
principles. The ideaz would be not unlike the institute the Kennedy School
sponsors for new Congress members; a several-day, annual event where board
members could be exposed to different entities in public broadcasting and
the issues they deal with.

The audience for this handbook, or these principles, would be not only
the board, to help educate néw board members, but also management, to
understand those roles. Clearly, there'd be a second audience: those

outside ‘public broadcasting like the legislatures, governors, or others.
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There's an ancillary goal implied--not only helps define the relationship
between boards and management in terms of programming responsibilities, but
also would give the board s set of principles which can define their own
performance to others cutside. Tt's a defense mecﬁanism for the boards.
In that sense it makes it easier for boards to insulate themselves and to
explain their behavior to others outside the board or management.

The format was suggested as a handbook or set of principles that would
be a non—prescriptivé model, and might vary state by state. The idea is to
establish a means of discussion with each State on how things should be
managed,

The Board's Role

The general format would begin by defining the trustee role, which wve
felt vas not fully understood: that board members are trustees for the
public. The definition would include the whele concept of insulation and
why it's important. The handbook Or process should dinclude all the
relevant documents, including the definition of trusteeship that comes out
of the FCC or legislative documents, an explanation of the mission of PE,
some model'policies, definitions of policy versus management, and
guidelines on board behavior.

We defined the principles governing the board's role as:

—--Absolute responsiblity to serve Viewers; or listeners'
interests as a public trustee,

——Protect the credibility of PB as a public institution,

--Protect against the erosion of public trust.

-—Protect editorial integrity against government interference or
interference from any funding soﬁrce.

—-kstablish directional goals, and we clearly defined goal-




setting as opposed to objective-setting.

-~The performance of the licensee is the respensibility of the
board. It should be done through evaluation of management performance,
which drew on Dallin Oaks comments about having to separate the programming
or editorial responsibilities from the board; if, in fact, they are going
to be able to evaluate the performance of the licensee.

——Fiduciary responsibilities, spending public funds.

A member of the -group thought that defining the board's role this way

might concern new board members in terms of their not having appropriate

mechanisms available to fulfill their responsibilities. We discussed

establishing goals, which govern the performance of the licensece, and
evaluation, which is essentially the firing and hiring of an executive
director or CE0. Was that sufficient to fulfill their responsibilities?

We defined the forms of control in a number of ways. One of course is
setting goals and priorities, which in effect are implemented through the
budget approval process. The second is thorouch, annual evaluation of the
CEQ's performance toward the goals.

The mutual responsibility of the CEQ and the board is continued
communication, absolute responsibility of the board to ask guestions at the

time questions arose.

llowever, the forms of board control would not include program control:
that would be delegated to the staff the board was charsged with evaluating.
Principles of Program Selection

Then, there would be a clear-cut policy outlining editorial
responsibilities. Ve came up with a number of nrinciples on program
selection which could be used to explain to board members and anyone else

Just how programs are selected:

1. Editorial decisions are made on a routine basis bv a pro ram
y 124
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editor, rather than by a station executive or board.

2. All views are considered at the time program decisions are
made.

3. A process exists to determine community views.

4. Program selections are based on editorial criteria, not
funding decisions.

5. Funding sources will not have influence over program content.
The Chief Executive Officer's Responsibilities

The CEO has:

1. Sole authority to hire and fire program editors, although we
realize in many states there are restrictions on that. But still, as a
model, it is important.

2. Responsibility for developing objectives for the board's
goals.

3. Discretion to act in the absence of policies.

4. Authority to delegate programming responsiblity to a program

editor in order to evaluate his or her performance.
DISCUSSTON OF GRCUP I'S PRCPOSAL

HECKMAN: TIs the whole idea for a handbook a good one? Will it help
us and is it worthy of the time and trouble it will take?

—————: The lists were very detailed. I'm not sure we want to go that
far describing who makes day-to-day program decisions within the staff.
That will vary from licensee to licensee. We shouldn't get too bogged down
in the process.

GREFE: Ue thought, according to Dallin Qaks's principles, that you

have to cdelegate in order to evaluate, so the C£0 nceds authority to
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politically useful to have this process going on even while you're fighting
the legislative funding battle. It might be one way to rally support.

The group's main point was that a drafting committee be established.
Public Acceptance

Also, they said that the process by which the statement of principles
was given 1egitim;cy was almost as important as the statement itself.
Unless the statement has real weight when it arrives, it means nothing.
This group should consider how the statement could be certified fo have the
weight you want,

We were also concerned that this meeting be presented effectively
to the outside world, that someone be designated principal spckesman for
this meeting and for the process that follows it up. Also they recommended
that some kind of common press release be given out so we can all 70 home
and talk locally about the same thing. Some of the group had heard local
talk that this meeting was over—stating problems or seeing problems where
none existed. My group assumed that we in this forum are essentially state
licencees with common problems.

BRGAD PERSPECTIVE ON THE CODE

————— : We looked at the broad perspective of writing a code. The
feeling was that there are a lot of codes out there to serve as models, an
the process of writing is not something best done by a committee.

Ve began with the statement that editorial decision-making is a public
trust. Ve thoughtlthe code should lay out the affirmative obligations of
that trust.

Second, we raised the fun&amental question of how good decisions are
made. What can we do Lo create an environment for cood decision—making?

“e explored what kind of codes, principles and daily operating situations




PLENARY SESSION IIT

DISCUSSTON OF SMALL GROUP REPORTS ON CODE DEVELOPMENT

DCCUMENT CHARACTERISTICS

—~---: QOur group decided we didn't have a mandate from the larger
group to develop a document. We did come up with four or five principles
we'd be glad to turn over to a drafting committee.

Charge to the Draftiﬂé Committee

Our charge to a drafting committee is to develop a brief and effective
statement of general principles, which could be understood by anyone and
applicable, if possible, industry-wide, drafted as soon as possible in
order to bring others into the process, and to respond to legislative
schedules.

By brief, we meant one page if possible, but the effectiveness is more
important than specific length. They want a statement of principles, but
like some codes, there are elements of practice that might be blurred with
the principles.

"Understandable by anyone" the group felt was terribly important.
They wanted a statement of principles you could hand to a new board member,
to a legislative assistant, to a reporter, to anyone who would not need to
understand broadcasting law or the arcane nature of public broadcasting
structure to have an idea what you're talking about.

They also wanted it broad enough that any public broadcasting entity
could use it, not just for state licensees.

They thought it should be drafted by a small group quickly, to
circulate back to this group, which could then get comments from cutside.

Lased on what David Gergen said yesterday, we thought it misht be
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And the definition of 'undue pressure” is going to be the STP for a type of
situation which may vary.-LAs Mr. Rice said, pressure is defined as a
hundred angry phonercalls while you're on the air, or one casual comment
from a board member.
Pressure can be overt or covert. And you'll have to decide what that
STP is in a given situation.
MILLER: It seems there're two very separate things on the floor:
Should we define standards for the profession, and editorial
integrity?
Should we define what constitutes undue pressure?

e

————— : I think Mr. Miller has outlined in inalysis of First Amendment

Rights of Public Broadcasting what editorial integrity is, and the cases

define undue pressure.
————— : Let me propose three standards. One, how do you divide up the
roles, and how do you decide who dces what in & well-run television
network? Two, how do we avoid undue pressure from inside and outside?
Three, what standards can we agree upon which help us to do the first two?
HECKMAN: Take those questions and others into your small group

sessions. We're saying we want to come up with a code we can offer to the

industry to adopt or not. We'll share them later.
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————— : If it's accepted that the problem is not influence on program
decisioﬁ;ﬁékiﬂé but ﬁﬁdué-bf improper influence, and you're asked in 20
seconds to explain what that is, what should we say?

————— : You've heard my sermon that we're moving from a profession to
a craft in public broadcasting, because we've never really defined the
standards of our profession. To me, that's what we're here for--to delin—
eate something that in the past we've relied on the lay press to run up a
flag and say, "Tt doesn't feel right." We should start to put down some
standards to apply whether it's a question of editorial integrity or whe-
ther we're trying to decide about selling ads.

Accounténts, attorneys and journalists have defined their professional
standards. We can't claim that we are a profession, and by our actions in
the last five years, we've moved so far from being able to claim it, that
it's ridiculous.

I see this as the appropriate forum to say, "We don't really need
someone irom outside to set our standards.” Fe are the appropriate people

to set the standards of the profession.

HOLT: I think we have to understand the Constitutional premise we're
looking at. Ome of the phenomena of the American Constitution, along with
the attempt #o balance all these kinds of powers, is that it understoqd
that éll it could do is proscribe certain kinds of behavior, not prescribe
for other types of behavior, and then in fairly broad terms. The code
you're talking about will have to be broader than some might like for a
profession, because we're talking about something a little more compli-
cated.

If you remember freshman physics, experiments are defined in terms of

c1P: standard temperature and Fressure. That varies with the altitude.




Street"?

——-=: Somebody said yesterday that we live by the golden rule: The
person who gives the gold makes the rule.

———-=: That's not necessarily true, but the cynic and the public
think so. If you say you represent the people and you have an 8 percent
market share, you're not statistically accurate. Feople are watching
"Dyrasty." You can't tell me you're representing the people and putting
on "The Boston Pops"--You're representing People, with a capital "p," in
some classical fterms of what pecple could become. And vou're providing
what people ought to have as they become people.

Preventive Abuse of Power

————-: Our problem, how to prevent abuse of power, is no different
from problems any other government has. Government influence and position
are other kinds of power. 411 of these are subject to abuse. 4As someone
said, absolute power corrupts absolutely., %e want to divide the power so
that no group has more than it should have. Soneone may have to decide how
much of that influence to choose from and how much to reject.

The real problem is who does that decision-making among all the
legitimate groups that have influence.

————— : We give power a zig-zag direction in the political arena, by
saying a certain amount of power and right is inherent in the current
administration. There's g new code, or new document, every time we get a
new administration, whether it's our Zovernor or the presideﬁt. And we
accept those changes of direction in power, even if we get a bit of whip-
lash. What we're trying to do is transcend that.

————— : VWe know that deéocfacy has its limits. We can't have the
majority running everything.

Definitions of "Undue Indluence"




————— : We spend a lot of time on the air telling the people that what
we're doing belbngé'to them. But when you talk about editorial integrity
as a question or as a problem, cobviously what goes on the air represents a
decision by someone, and should repreéent the interests of the people. The
question is, "Who's the  best representative of the people?"

One answer here is that the governing bodies are not the best
representatives of the people. The other answer is that station managers
are not the best representatives of the people. But we have to hand that
to somebody as our representative.

That's an attempt to get to Hr. Miller's question of what is the
problem and how can that problem be stated to our good. %We want to give
ourselves tools as we hand that to somebody. Most of what was happening
yesterday was saying, "Well, maybe the boards are the periodically selected
representatives of the people. T don't think a lot of our board people
see themselves as that,

Interference by Funding Sources

————— : I thirk our major board, management and programming concern is
that in scheduling programs, as we're trying to get funding. The prolilem is
that in the commercial world, the sponsor has a right to dictate what the
show says, etc. -But in our world, our primary purpose is to serve the
public and we can't allow the funders to interfere with the editorial
process,

————— : But the National Endowment for the Arts or Humanities, for
example, has to examine program content and put strings on their grants,
because they're mandated to support the arts, not health or medicine.
Who's to say it's not legitimate for a local corporation in your community

Lo say it wants its doliars to go to "Wall Street Week" and not to "Sesame




HECKMAN: We can put in terms of a problem to be solved, or ¢f a
question that we've come here to answer.

————— : I thought we were called here to study a question about how
the editorial integrity of public broadcasting could be maintained.

————— : Against what?

——---: Against a lot of things. Ourselves, to start with; the
boards, the dual manager bossing where he shouldn't: and lastly, but least
likely to happen, outside bossiag.

————— : You're telling us editorial integrit& needs a little more
definiton. To managers does it mean, "Get off my back"?

————— ¢ Quite often, yes. But sometimes they need to get off somebody
else's back.

————— : Mr. Miller's legal analysis outlines the problem very well,
and since he's been working with the problem for nearly two years, I'd like
to turna back to him and see what the problem is from his perspective as
he's heard it fromall of us.

MILLER: The problem is the one you folks perceive, not the one I
perceive.

—-—==-: When the first public broadcasting act was passed, the ques-—
tion was, "How can the government funnel money to a mass medium without
controllling that medium?" It was assumed that government's not control-
ling the medium was desirable. Now the problem is compounded by having
money coming from local and state governments, and by having local govern-
ments as licensees. While we attempted to resolve the question at the
federal level, the question still exists at the state, local or unversity
level. It's never been resolvéd, and it's never really been faced. I
think that's what we're doing.

Boards as Representatives of the People




I started out with might be too radical. But is there some way that,
without taking the license away from the state, you can introduce a new
level or new body in the command structure so that the kind of situations

we've heard hinted to us might be prevented next time?

DISCUSSICN OF GROUP I1I'S PROPOSAL

HECKMAN: Group III dealt with something much more cosmic in
organizational structure. It seems less available to us now.

GREFE: I want ;0 mention briefly something Mr. Rice brought up--a
group that would include lawyers, people from scademia, soem of us in this
room to help each other out. Perhaps it's the impetuousness of yvouth, but
documents don't do a lot for me-—action does. I'd rather, when you or I
get in trouble, be able to call on a group. I don't mean a formal, organi—
zation with a name, just a group of people who're on call to help, whether
it's with the press, the legislature, the governor. It would only come
into being if somecne called to ask for help, to focus press or public
attention on an issue, to lobby, to defeat a legislator.

HECKMAN: My only suggestion is that if we ever do vigilante work, it
be based on a written document.

———=-: Absolutely.

PLENARY SESSION II
DEFINING THE PRCELEM TO BE SCLVED
—--——: There's been a lot of discussion about models for solutions,
but it's not clear to me that there's agreeement on what the problem is, or
that ve've defined in terms we all agree with, what it is we're trying to

solve,




can't forbid a CEO from getting involved when there's a problem if she or
he is responsible for the operation overall. But if she or he does get
involved, it should be for reasons of journalistic principles, or the
effectiveness of the program, a problem accommodating different views, and
that the involvement of the CEC is not an automatic tip-off to cowardice,
censorship, etc.

We were very impressed with the solution to the problem of university
chain of command in ﬁéw Hampshire. There were many layers of command be-
tween the station manager and the board of regents, so the station got no
attention at the policy level. A special committee of the board of regents
was established, called the board of governors of the public television
system. The membership was three people from the board of regents, but
four were public members who were not con the board of trustees but were
chosen by them. Recently it's been expanded to 13 members, nine public
meméers chosen by the board of regents. The board of regents still con-—
trols it and could abolish it at any time, but it's a little hard once you
establish such a group to disestablish it.

The fact that there are nine public members who are not also bearing
responsibility for running the rest of the university suggests that now the
station manager reports directly to that board of governors, and not up
through a chain of university vice presidents for public affairs, the bﬁérd
of regents, etc. The director has a board to act, both for policy
guidance and as a buffer, particularly if improper pressure began to be
applied from the board of regents or even from the office of the university
president.

So here's an example of the kind of institutional innovation that

state systems might yet wish to consider in structural terms. The solution




ané all the staff. o boarc member, aven the chairman, has any piace
second~guessing, reviewing, overturning the judgements about individual
programs. Instead, the board's position, as Group I defined its role, is
the over-all setting of policy, overall evaluation of the CEQ's performance
and by extension, all the staff and operation the (L0 has put together.
It's not to look into what happened to a given program, esgpecially if that
program has not been aired vet. It's another thing if it becomes part of
the overall record by which the CEQ is measured. Then it's considered with
financial performance, fundraisins, etc.

As to a forthcoming program, we even discussed whether there should be
a policy that would proibibit any board member from seeking a vreview of a
program not yet breadcast, so that even the possibility of a board member's

becoming so famwiliar with a prosram thet lLe or she would want to start
< o

suggesting changes would be foreclosed. The whole group was reluctant to

o
+

z0 that far. There wera too many instances they could think of fron their
own experience, or that they could imagine, when it would be quite
reasonable to allow board members to preview a program, +Those who were
CEGs seemed to feel secure that 1f the board member then went on to suggest
soemthing improper about changing tlhe preogram, it would refliect politicazl
interest that the CHO could deflect, or bring in the whola board.
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Un the other hand, we agreed that in management terms, in First Amend—
ment terms, in principle terms, & line was drawn wetween the board and vhat
it does, and the CEQ andlhis or her staff and what they do. We did £alk
about whether vou could ever push prosram responsibiiity dovn iurther, and
have a CEQ as a kind of business or institutional manager. <The program

manager and even the individual series procuceT would bear tie prograwming

responsibility. It came out that routimely that might happen, but vou




expilain that we had an interesting case dealing with a university license
which raises state agency questions of its own. Most of you are from
states with boards appointed by the governor, instead of from a univarsity
system whose board governs not just public broadcasting tut also all of
higher education. COne of the peculiarities of the university modzl, which
suggested to some of us that they're in worse potential trouble than the
state agencies, is that the menager got in trouble not with the board but
with another individual whé happened to be the next rank up in the
university system, who reported to the president of the university. Ve
never even got to the board of regents. But this poor manager could be
told lie wasn't the last word in the executive chain, whereas at least in
the other state systems with a public broadcasting commission, when that
commission choses a Ch, there's only one, We were told that in one state
with a university licensee, there are twelve levels between the station

manager and the board of regents. How, who's the CRG? Vho's the editor-

i

in-chief?
in the systems you're more familiar with, is the CEQ the editor-in-—
chief? If not, is it the proyram manager? If the progran manager's the
editcr~in-chief, does that mean the CEU can't overrule the editor—in—chief
without-—what? Violating his first amendment rights or tearins apart the
insulation that would give the station first amendment protecticn if it
came under attack?
The Need for CEQ/Board Understanding

The more we discusseé it, the more we came back to the principle that
it should be underctood between the board anc the CIEC, or between the

station CLCO and his boss at the university, that when it comes to indivi-

dual programming decisions, the CEQ is responsible for vhat he or she does,




There were some arguments that you'd lose state funds if you lost your
state commission, although the examples of Connecticut and iew York were
cited. New York enjoys very handsome local funding but does not have a
state governing commission. One might argue whether you'd lose state
funding, or gain, or come ocut even on that scors. Or one might arzue that
what 1is, 1is, and if you try to solve the problems by changing the
structure, you'llube banging you head against it for the rest of the
century and meanwhile the problems will keep coming up.

Qur group would like for the entire group to consider whether the
problems are so serious, and the policy solutions so weak or inadequate,

that 1f at

8}

L1 posssible a change in structure is deszirable, to get
broadcasting out of the arms of government.

Sali BEOLT:  Is there any precedent for this disestablishmentarian
approach on the state level?

RiCE: I don't know,

————— : There's no guarantee for most of us that we'll he fuaded by
the legislature from year to year. In fact, the »nublic broadecastin
authority in one state was taken entirely out of budget five years ago. It

#6868 put back in a few nonths later, but we are creatures of Lhe state,

m
ot

nothing that says they have to fund me year after year.

————— ¢ we need to discuss the 'down' side of ths izstve. I wouldn't

el

call the make-up of the board as much of a seriocus problem as I would of

f

1aving a commonality of principles, why we exist, ths insulation of the
editorial decision~making process. We all need that, no uatter how the
board's structured.

RICHE: There may be no éymbathy for discussing our proposal,

Probleus of University Licensees

Ty H

ut back in the same area where the rest of you were working, - should

£




politics involved in the situation, especiaily when illustrated by the kind
of case we looked at. So the argument was that the answer has got to be in
structure.

The difference between what our group came up Qith and this, is that T
assume that what you've been talking about basically leaves in place the
shape of the state licensee authorities that now exist. You take as a
given the commissions or whatever, appointed by the governor, etc., and try
to find the principlés that will teach them how to behave well, so that the
result over time, however mediocre, might be at least acceptable.

Consider, instead, that the structure just won't protect you, you
being the person trying to exercise program decision-making responsibility

with dintegrity. Tt just won't protect you when the crunch comes.

ifferent structure to protect you to hegin with. -

[N

Therefore, you nszed a

Some members of the group arrived at Fenry Geller's advice to the
group this wmoraing: whatever you do, throw out any system that has
political appointees to the board. The ideal this group ought to
establish, going back to its home states, is to adopt the Connecticut nodel
which was described to us, where you have regular state funding of the
state system, Sut it's governed by a board, half of whom are elected by the
contributors to public television, and the other half are elected by the
first hali. It's not a state agencf, but a state-wide non-profit
corporaticn whose board is not appointed by the governor but by people who
care enough about public television in that state to comntribute something
toward it and therefores have the power to cast a ballot. This system has
not stood in the way of regular, -annual state fundin:. On the other hand,
given hir. Miller's analysis, it affords full first amendment protection,

which wve can't be sure any of these other ztate autlorities have at onll.




adopted at the board level as a state's statement of principies. Then the
handbook would be explication and gloss of that, some parts of which might
be orientation and other parts might be guidance or whatever. I think this
is different from what we talked about, the idea of producing a super
document.

————— : I think it'e the "Constituticn.”

think it's brief.

T

————— : Simple.
————— : Kot over cne page.

————— : You want the state attorneys general to endorse it, and the
council on state legislatures, the association of land grant colleges,

ecc. It should be very general, but it should deal with what those groups

will understand.
GROUP ITTI PROPOSES A SIMPLE SOLUTION

ICHAEL RTCE: I'm sure I speak for my group in expressing admiration
for Group I and the complexity they derived froum one basic problem, Ve
tried just the reverse: to find a solution that would be as simple and
precice as possible, with a wide, general application-~more the icind of
thing that would be on one page rather than the do's and don't's in a
handbook.

Present Licensee Structures Inadequate Protection Against Intrusion

L should report that, lead by one of our most outspoken and passion-
ate members, we discussed vhether a statement of policy or a list of do's
and doi'ts, was altogether the wrong wav to address the problem, That it
was peintless, that no matterbho& long we spend drafting & policy, how many
people you got teo endorse it-~that when it comes to the crunch, various

models, principles and credoes fall away, siven the reality of sheer power




ment. What we're talking about is these improper influences in the pro-
gramming process, from a funder or governmental agency. That's what we're
after in the code., Ve're not trying to say specifically that all tela-
communications agencies will have nine-member boards, etc.

————— : That’s not what T heard in lir. Grefe's statement. He was
defining roles, what a CEC will do or won't do.

——=~=: That's the handbook.

————— : It doeén't matter what comes first. It may be a code, or a
handbook, or just instructions to us. It becomes a statement of this
group. Then -we have to put the content in it, and then my other questicn:
Does it get legs?

————— : How do you get people to adopt it like the univergity
professors have gotten their principles adopted?

————— + That has to do with authorship. And character: how good is
it? I'm not sure we 40 people want to teke on that responsibility and say
this is the Wingspread document of November 1384, Perhaps each state and
corporation will contribute money and therefore a vote of confidence to it,

: It's going to require a great deal of study, and the input of
others besides this group and the imprimature of authority of a numbar of
societies-—PBS, various state institutions, private insitutions——that will
say, "This is a good thing to do." And it would be enbarassing if some
state declined to adopt it.

————— ¢ In our group we talked about the handbook in passing. I
envision this not as two sides of the same tablet from the mountain, hut
the right one which we referred to as the statement of principles, I
envision that much more as the constitution, and the handbook being case

law, or a gloss. So I envision the common statement of principles to be
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————— : bBut we have no authority, nor does PBS or anyone else, ko tell
local licensees exactly how they should govern themselves. A code implies
that you have some power of coercion if you don't follow it, which we don't
have. The coercion is a matter of moral authority, which might be just as
well accomplished with the principles. You might want to change the name
trom "handbook" to "Principles Governing Public Broadcasting.”

————— : This group could adopt a code which may or may not be adopted
on the local level. A code has to start somewhere, somebody's got to draft
it. Then vou work.for universal adoption of the cgde, and it'l}l take a
while for people to accept it.

----- : If we look at what we're trying to get at, we're looking for a
way to previde answers that the first amendment doesn't give us, to prevent
undue intrusions or to deal with them when they do. It seems to me the
coae ranks above the handbook, We all agree in some manner on a code of
operations like the HAB code.

————— : Ve agree on it, but our local boards agree to adopt it or not
to adopt it. If you adopt it, then somehow vou subseribe to it. If you
don’t, there's some kind of sanction. I think that's very important. The
code ranks above the handbook. If we're going to get what we're after in
terms of protection and a unification of our efforts, we need gonething
beyond a model.

————— : I've tried to bring both the code and the handbook into non-
loaded generic statements. A code is a statement of commonzlity, a hand-
book is an orientation document. We're trying to find ways of taking
appropriate acticns if we'rerfaced with a situstion of interference with
editorial decisions. taking appropriate umbrase.

————— :  The comumon statement or the code is not necessarily the prin—

ciples of governance; i.e., the role of the bhoard and the role of manage-—




freedom did not exist. Dy the time that war was wen, that document had a
lot to say to colleges and universities. Tt's not a legal document, but it
does allow somebody to be censorious and it picks up its power not because
no one's ever cited but because a few are citeg every year. If no one's
ever cited according to a code, it becomes Pollyanna in its character.

——=——: VWhy did Rick'’s group deliberately shy away from a code and
decide on a handbook?

——: It seeméd that the word "code" implied penalties for those who
don't follow it or live up to it, whereas 7 principles could be adopted or
not Ly the individual organizations.

-———: VWill it work as well if there's no possibility of censure?

———=: I think the first thing is to get something accepted in enough
places so that it becomes practice,

————— 1 VWe're saying that for the handbook, everyone can develop his
owvn. A code might be a national statement.

————— ¢ You need the principles to develop the code.

————— : Some people might think it's the other way around--that you
should codify what's good behavior and then build principles on that,

————— : It strikes me that the code we're talking about could easily
be a piece of the handbook. But the code could also have a 1life of its
own.

————— : Isn't it a matter of form, of the way statements are made?
Code statements tend tolsay, "This is the way 1t is,” while handhook
statements don't quite do it that way.

GREFE: The group called the- handbook "Principles of Governance" and
intended it to he localized. Uhether it's called a code or noet, the idea

was to develop a model that could be adapted.
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delegate program decisions to a programmning editor.

————— : I don't agree that you have to delegate in order to evaluate.
But some of our stations are so small, their ranks aren't bhig enough to
delegate.

HECKMAN: Can the handbook idea be universalized?

————— : In thg content area, what do you want to give guidance in?
What form do you want the guidance to take? Are these suggestions, a model
to be adapted, or are these basic principles which should be a guiding
catechism for the system? Other points seemed 1ike.administrative guide-
lines. Is that a correct perception?

GREFE: We were thinking din térms of an educational process, so let's
not lock in on 'handbook' as a structure, If you use it as an educational
process for board members and others, you do want to address the unique
mission of public broadcasting and the issues at stake,.

————— : I would opt for a descriptor with a little moré positive
connotation than yours,

HECKMAN: QCertain principles should go into any handbook you write
because they're powerful statements; others should be included depending on
your circumstances.

How, what can we do here to make it happen?

————— : First, somebody has to write a very general draft to send -+t
out so that it can be adapted. Second, even though I'm told this group
doesn't want to constitute itself as a group, the set of principles could
still be the consensus of the 26 state authorities, which would give it
wider distribution.

HECKMAN:  How close is that to the code another group was discussing?
I was thinking of the American Association of University Professors' code.

It picked up its power in the 1950s when sicCarthy was saying academic
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make the best possible environment for the best possible decision-making.
Then we decided that what would distinguish this code from codes
already written were the distinguishing factors of public broadcasting

itself. We need to look at public breadcastinz's unique problems that will

be impacted by such a code. These include funding, government, the fogginess of our

mission, etc.
DEFINITION OF "UWDUE INFLUENCE"

————— . We spéﬁt about half our time trying to define "undue
influence,” on the theory that until we know what the danger to be averted
is, or the preblenm to be solved, it would be hard to answer the questions
at the end of the last plenary.

We made some interesting distinctions we'd like to throw out for you
to consider., Cne is whether the problem exists 111 the time, for which a
constant response is necessary, or whether it's more of a danger that maj
take shape cccasionally, and you want to be ready when it does rather than
have to scramble for the apparatus to deal with it. We can think of our
code-writing exercise as preparation during the calm to be ready for the
storm, which will break at different times in different ways in different
places.

What is the danger? The danger is of attempts to influence
programming—~hére's where we began to grope for definition--in any way
that's wierd. Here's the list we came up with: trying to influence
programming for narrowly political reasons or for excessively egoistical
reasons, or venal reasons, or empire-building reasons, any of the reascns
that violate the trust of public broadcasters on tehalf of a larger publiec.
Motive for Interference

this lead us to discuss and realize that what makes undue influence,
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s oppoesed to simply influence, is not the source of the influence. Ve
considered that the governor might have a good program idea. Just because
it comes from the governor, by itself, doesn't mean it's an improper or
undue influence., But motive, which is a very slippery thing to deal with,
does play a part. And if motive is any of these "wierd" things, then it's
a problem to fight_against.

But what if the motive is good? What if someone has a good.idea, has
the public interest at heart, has no selfish zain to he made, but it's
backed by coercive tactics leaving you no alterrative. Tt's not an idea to
consider but one that you must adopt, either because your funding will be
cut if you don't, or because someone in higher authority directs you to do
it.

So the sort of influence from anyone other than the constituted licen—
cee and its agent, its CEQ, or any influence that leaves you no alterna-
tive, even if it's for a good motive, also is undue or improper influence,

In summary, there were two wvays we felt influence over programming
could be undue or improper:

1. VWhen it's from a bad motive, politically, venally, self-
serving, narrowly favoring the interests of cne group, etc,

2. When the motive may be good but it's backed by coercion and
threats,
Reward as Coercion

We also considered potential cases where the coercion takes the form
of a reward--promised addition funding, for example. Then we had to
recognize that if you take the governor out of the:example and insert a
group like the NKA, you face decisions like this all the time. There are

grants available for particular purposes. If you want to serve those
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purposes, you have a fair chance of getting a grant. You don't want to
serve that purpose, then don't go for the grant. So the offer of a grant
for a particular purpose is not in itself coercive, unless you have no
alternative,

Altheough we were not able to agree, even among the seven of us, on an
extensive definition of undue influence , we did endorse this phrase as its
key concept: "Any attempt to influence programming that leaves you no
alternative.”

That is a danger that will certainly occur again and again throughout
the system, and that is precisely the danger a policy approach is geared to
try to deal with. You can't prevent Lhese things happening--the question
is to be in a strong position to deal with them when they do happen.
Purpose of the Code

No code, no matter how we write it, will help if we have, for axample,
a CEO of a state licensee that simply by temperament, slavisihly cefers to a
strong board member or someone else hefore taking any action. The purpose
of the code is to support the board or CEQ with spine, not to give courage
to the spineless. On the other hand, a new CEQ or board might have less
leverage in the first weeks or months than develops over time. To have an
ideal sanctioned by a code is helpful in setting the sishts and directing
the board and CEZ0 on ideal behavior.

Frogram Decision-taking

that behavior need not be elaborate. We caie down to two or three
planks of a statement of propriety about program decision-making,

Public broadcasting program authority always Gelcomes advice, com-
ments, suggestions, criticisms at all times; will consider them; and will

deal with them fairly. This is not an institution above reproach or criti-




cism. o one is disgualified as an individual from making his or her
contributions to the genral debate on what the station should do.

fiowever, the policy must underscore that the board is designated as
legally respensible for the performance of the station overall, especially
its program service. That bhoard, while bearing overali responsibility,
delegates to its chief executive officer, the resp. for individual program
decision-making. That CEJ in turn deals with those decisions with staff,
consultants, advisors, etc., and is subject to review of his or her overall
performance.

But there is a distinction between the overall responsibility held by
the board, and the delegated responsiblity to the CLEQ, that zheould be
clearly stated as the process by which the station deals with its program
cecisions. This concept referes to the "environment” for encouraging good
decision-making.

The Code vs. Tactics for Dealing with Undue Influence

When it comes to dealing with problems of nndue influence, we felt
that was a question of tactics, not a matter that could be put into the
code. You cannot predict how you might deal with particular cases,
although we found it instructive in looking at our sample cases that the
reflex was not to stand on rights or to cuote prerocatives. Instead, we
tried to deflect the threat by persuading the person who was bringing it
that really there wvas a better way, and that tha long-term insterests of
the instution would be better served by doing something else. In most cases
that sort of response would be most effoctive.

A Casebook for CEOs

“ust

o

ifut even though that's not to be in a code, the idea came up that

as you might have a handbook for board members, JAGs micnt find useful a
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casebook of how their colleagues in the past had dealt with the particular
instances,
Professional Standards

As for the question of professional standards, we decided that the
word "professional" shouldn't be there hecause to be g public broadcaster
is not really analogous to being a lawyer, doctor or a CPA. There isn't a
special graguate p%ogram, there's no admissien to the bar. In fact, in a
highly specialized society, public broadcasting might be the last bastion
of the generalist. There might be Gangers ir putting professional trap-
pings on a role it just doesn't suit.

But we did think that as part of a code about where and how program
decision-making should be made, there ought to be a generzl statement about
program staandards, but not professional standards. "Professional" refers
to how the individual! behaves; "prograrming" applies to the standards of
the service. We found out that a number of you already have sguch
policies—-you can take the prograuming poiicy you slrcady have and link it
to the credo.

GAINING THE SUPPORT OF GTHERS

: Gur group was concerned about hov we gain the imprimatur and
support of other organizations and about how the drafting takes place from
this point on.

Our first concern was defining the oroblem in a way that goes beyond
s§imply protecting us. We want to express ecditorial integrity so that
people understand it's not just to make our lives easier Lut it's a breader
value, Wwe're trying to protect putlic broadcasting and what rakes it

valuable.




Recommended Principles

We felt any set of principles should start with the state government,
not necessarily with the board or the CEQO, with a statement aboul the
state's responsibility to contribute to the education and cultural life of
its citizens, The state is responsible for creating an institution to
achieve this goal, to fund it, while preserving the editoriai integrity of
the media serving its citizens. We want to make sure the state assumes
responsibility for pfotecting those values, so it's not just our responsi-
bility.

We felt the principles should state that the board has absolute re-
gponsibility to serve as the public trustee of the viewers and listeners,
to protect the credibility of the public trust, and nrotect editorisl
integrity against interference from government or other sources. The
board is also responsible for making a policy statement that accountability
is through evaluation, not decizion-making. VUe want to make it clear we're
not trying to establish boards with no power, but trying to give them the
tecols they need to discharge their responsibilities without violating
editorial integrity.

We thought the manager or CEQ's responsibilities included stewardship
of resources, management to cdrry outl responsibilities, ability to hire and
fire staff to control programmming decisions.

Principles of program decision-making include:

-~Program decisions are made routinely by a program editor

~=~Frocram decisibns are based on editorial criteria, not funding
considerations

—~A process should bé established to consider diverse views and

opinions ifrom the public to glscunarge the responzibility of prooram
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decision-makiny,

nECKMAN: - You've reported back with a minimum of collision. Group Cne
has given us a preamble, has told us the document shoulid be industry-wide,
one page if possible.

The next group talked about the public trust and what guides the

writing of this document, and encouraged us to think specifically in terms
of public broadcasting. The third group defined "undue influence" and gave
us planks—-the one izespecially don't think we should lose is the concept
that the industry opens its doors to critics. 1If we're at all public,
we're public about wanting to hear what the public has to say about what
wa're doing. They also recommended a guide on what to do when it hits the
fan-—a casebook of positive and negative examples.

Finally, the statements from the last group gave the drafting
committee a number of tools.

Now, do we have enough content to give to a drafting committee?

(There is general agreement that there is enough information for the
committee. )

CCMMENTS ON THE GROUP REPORTS

{(Mr. Holt reads his committee's "Draft Statement of Principles on
Editorial Integrity in the Program process for State Licensees of Public
Broadcasting Stations." For the full text, see Appendix A.)

————— ! One thing that strikes me as really significant. What is the
purpose of the beard, and what is the purpose of this group? It's not to
compel a uniform mission of each station. It's the goal of each individual
board, and its fundamental role, .to define the mission of that outlet, not
to dictate to the rest of the fublic broadcasting system what its mission

is.
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-=-—: We should also try to formulate a perfect structure for a
model public broadcasting licensee.
RICE: Maybe this is where we get into ‘the structural gquestion,
T think the members of my group would be very concerned that if the code or
principles had more than just a kind of pious usefulness to then in their
home situations, they'd need something addressing structure, stating that
the board will not act on program matters, that that is delegated to the

CEO, that the board is resp. overall but delegates individual program

decisions to the CEO and his or her staff. That came through clearly again |

and again, as a kind of fundamental security for editorial integrity that
if that's lost in the incantation of quality, responsiveness, range, credi-
bility, then what have you dene but throw in some high-flown phrases with-
out providing the structure that would permit a CEO to say to a board
member, "You're out of lipe"?

————— : Other groups did talk about whether there vere elements of
practice which should be combined with these principles because they are so
fundamental. Perhaps this procedural point should ineclude g statement
about the board and staff,

———=: A fundamental point is that the Ten Commandments are all
behavioral mandates, but some are operational and some are thecoreticai,
The first two are pretty theoretical, but keeping the Sabbath is

operational. So there's a high precedent for combining principle and

practice.




PLEHARY SESSICN IV

i

GAINTHG ACCEPTANCE OF THE PRINCIPLES, FLECTION OF STEFRING COMMITTER

Caining Acceptance

RICE: Our group thought it should not necessarily be & universal
document, but one specifically for and about state government licensees.

————— : We felt it was important to have endorsements, and we don't
want to have a document created oif somewhere and then later have someone
say, "Gee, we could've endorsed it if it just said this instead of that."
we need input all along to build in endorsements and supporters.

————— : If you're looking for an endorsement from CPB, it might at
ve well to discuss it with them during the drafting process.

————— : I was concerned that when we hit the streets with this docu-
ment to atltorneys general, governors, atc., that it's still plastic and they
can change it. I think we need to take them our document.

————— : I think we neecd to touch base informally with the heads of the

organizations whose endorsements we want while we're drafting the document

to ask for their ipput, on an informal basis.

e a5
i

FOX: VWhat I hear is, "Do it as soon as possible.” TIf you want the

/mole system or people outside the state networks to jo alonrs, you should
have it done by May. If you want to make it general, that's your. shot at
the industry. Dut the steering committee will have the final decision on
this,

————— : We need to say to the other stations who aren't systen
stations, "e've done this becsuse we had some particular concerns, not to
exclude vou. ©On the other hand,‘we've nade every attempt to come up with a

document that has universal gossibilities. If you like it, we'd Ve
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delighted if you'd embrace it. If you don't, that's G.7., we just wanted
you to know what we've been doing."

————— 1 Amen,
Steering Committee

The following participants were chosen as members of the Steering

<

committes to guide subsequent work on the code or crinciples, and other
possible documents:

Robert L. Allen
Executive Director
Uklahoma ETV

7403 Gorth Zelley Avenue
P.0U, Eox 14190

Oklahoma City, OK 73115
(&05) w&5-8301

ts. Jolly Davidson
o0 8. 15th Street
Clarinda, I& 51632
(712) 542-2466

lis. Joan Helden

152G 2&th Street North
iilsconsin Rapids, WI 354464
(713} 425-5034

Errol L. Hunt

162 Gallantin Street

Providence, RT (2507

(401) 277-3G36
941-1G82

Dr. Richard Ottinger

Lxectuvie Director

Georgia Public Yelecommunications Commission
1240 Stewart Avenue, SU

Atlanta, GA 30310

(404 ;620-5979

U. Leonard Press
General hanazer
fentucky ETV

600 Cooper Lrive
Lexington, KY 405062




Jacob ¥alker, Jr.
P.0. Box 2069
Opelika, AL 36801
(205} 745-6466

Charles VWhite

SC ETV

P.O. Drawer T,
Columbia, SC 8250
(8OZ) 755-720%
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APPENDIX A






ORAFT

Draft Statement of Principles on Editorial Integrity
in the Program Procéss for State Licensees of Public Broadcasting Stations

Samuel C.0. Holt, Communications Consultant

In order to guide us 1in discharging our public responsibility and to
explain the basic premises of our enterprise, we as members of boards of
governance of pubiic broadcast operations adopt the following five
basic principles:

1. Many of our responsibilities are grounded in constitutional o

statutory law.

Public. broadcasting is subject to a variety of legal reguirements and
restrictions, to which we as trustees must see that our stations adhere.
Chief among these is the requirement that, as licensees of the Federal
Communications Commission, we operate in the constitutionally protected
area of public speech, according to the terms of the Communications Act of
1934, the Public Broadcasting Act of 1967, and other applicable statutes.
We might also have other legal requirements and responsibilities as crea-

tures of state or local government, or of educaticnal institutions, or as

managers of legally defined non-profit organizations, or as required in
providing our services to the public.

2. We are trustees of a public service.

Public broadcasting was created to provide, free of the inevitable
bressures and problems of commercial broadcasting, a wide range of services
which can enlighten and entertain the American public which is its
audience. We are responsible for maintaining these services at 3 high
level of quality and responsiveness,

3. Qur service is programming.

Public broadcasting can be justified only in terms of the programming




it can develop, acquire or produce and deliver to its audiences, All other
activitiéé“of;pubiié broadcaéting are finally merely efforts to ensure that
the American public is offered a consistent range of good program choices
delivered over their public broadcasting outlets 

4. Credibility is the currencv of our programmine.

To maintaina credible public service programming effort, we musf
assure its credibility by:

a. Develéﬁing and implementing a policy by which programming can
be planned, developed, produced and promoted in ways which meet the needs
and stimulate the interest of our audiences.

b. Assuring that this poiicy, once in place, can be implemented
free from undue external pressures, whether from political, financial or
other sources, and

C. Assuring that this policy, once in place, bases programming
on its wvalue in the marketplace of ideas and not on financial considera-
tions or pressures.

5. Ve have & fiduciary responsibilitv.

We must manage our affairs in public broadcasting so as to assure our
public and private supporters and our audiences that efficiency and effec-

tiveness result from the investment in us of their time and resources.
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LEGAL ANALYSTS SUMMARY

Kicholas P, Mille
it i b T@8tOR, Thorgrimson, Ellis & Holman

"tnalysis of First Amenduent Rights of Public Broadcasters,” written

as a memorandum to the Southern Fducational Cogmunications Association in
Yovember 1¢83, concluded that the Pirst Amendment offers uncertain
protection to public broadcasters. The memorandum analyzed the court cases
arising from two public broadcasters' refusal to show the PLS program
"Death of a Princess." These cases provided the most recent legal guidance
on the First Amendment protections of public broadcasters.

As the memorandum explained, it is not clesr when public broadcasters
will be considered asz acting on behaif of the state. The First Amendment
protects only non-state licensees from state intervention. If public
broadcasters are considered state actors, they are vulnerable to
programming challenges by vievers and may not, themselves, be protected
from state officials., The memorandun outlined an aproach to the state
action doctrine which could increase broadcasters' First Amendment
protections by finding state action oirly ir a governmental rule or policy

is chellenged. Individuail programming decisions would be protected from
constitutional attack, yet Lroadcasters themselves could challenge state
regulatory policies which infringed their rights of expression.
The memorandum's second major conclusion was that courts will probably
continue to hold that public broadcasting stétions are not public forums
for rirst dmendment purposes. ihis may allow state cofficials more control
over public stations. However, it substantially reduces the chance that

public broaacasters will be Forcad to accede to the programming demands of

individual viewers.




Finally, the memorandum found unclear the extent to which the First

unendment protects a publlc broadc wter's editorial function from official
s vz regtm

interference. Moreover, even if individual programizing decisions are

protected, public broadcasters must be concerned about the power of state

officials to fire them or to cut their funding. Firings and funding cuts

may be difficult to redress in court.

In the past yeér there have been several legal developments which are
relevant to the conclusions of the earlier nmemorandum, Unfortunately, the
First Amendment questions facing public broadcasters have not been resolved
in the past year. The previous conclusions raomain sound,

The Supreme Court decision, Federal Communications Commission v.

“O

Leazue of bWomen Voters of California, U.S. » Jud 8.0k, 3166 (19

84),

contains some language which supports broad First Amendment protection for

adcasters. it a2

*

so indicates that licensees of state and local

ot

governments have First Amendment protection. However, it leaves open many
First Amendment questione important to public broadcasters, These inciude
the rights of viewers to compel programming, the constitutionality of an
editorializing ban directed solelv at sublic licensees, and the extent to
which the First Amendment protects public broadcasters from interference by

state ana local officials. Tne decision rzinforces ths concern that sate
fficials may neverthelss control programming decisions through funding
cuts. it also reinforces the recommendation in the slovember 103
memorandum that public broadcasters examine state regulatory systems as
sources of protection rrom’ governmental interference,
Recent case law reaffirms the conclusion that public broadcasters are
iikely to be considered to be acﬁing on behalf ot the state unless courts
use an approach which finds state action only if a governmental rule or

policy is challenzed. Tha governmental rule approacih offers greater




protection to broadcasters.

Receﬁ%"éégééﬁﬁaﬁterning'puglic forums support the earlier conclusion
that courts are unlikely to consider public television stations to be
public forums. As a non-public forum, a public station has greater
protection against challenges by individual viewers, but may have less
protection against official interference.

A recent federal appeals court decision expands the legal remedies
available to an empioyee fired for exercising First imendment rights by
allowing him to sue & private employer under state law. These suits may be

difficult to win, however, and they would not protect against funding
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serves on the boards of the Peabody Awards and the Humanitas
Prize. Mr. Brown holds a B.A. degree from Roosevelt
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national communications policy, reorganization, regulatory
appointments, and telecommunications common carrier and mass
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has also served as executive director of the American Bar
Foundation in Chicago. He was president of Brigham Young
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University from 1971 until he was named to the Utah Supreme
Court, Mr. Oaks became a PBS director in 1976, was elected PBS
board chairman pro tem in 1978, and was appointed chairman of
the board's transition committee in 1979. During the
reorganization of PBS during 1978-79, the transition committee
was charged with working out the specifics of a new PBS
management and board structure. As PBS chairman, Mr. Oaks
played a major role in leading PBS through another transition
period, when the organization adopted its four-year plan, which
included some structural changes and an overall retrenchment in
staff and services. Mr. Oaks received a B.A. degree from
Brigham Young University and a J.D. degree from the University
of Chicago Law School,

ROBERT M. O'NEIL

Since 1980, Robert M. O'Neil has been president of the
University of Wisconsin System, the fifth largest system of
higher education in the country. He came to Wisconsin from
Indiana University, where he was vice president for the
Bloomington campus. Mr. O0'Neil served in 1962-63 as law clerk
to Justice William J. Brennan, Jr., of the U.S. Supreme Court.
Mr. O'Neil is a member of the University of Wisconsin-Madison
Law School faculty. He serves as a trustee of the Carnegie
Foundation for the Advancement of Teaching and is on the boards
of the Council of Postsecondary Accreditation, the Educaticnal
Testing Service and the Johnson Foundation, He is the author
of many articles and books, including Free Speech: Responsible
Communication Under Law and Classrooms 1n the Crosstire. Mr.
O'Ne1l 1s a graduate of Harvard University and Harvard Law
School.

EDWARD J. PFISTER

Edward J. Pfister has been president of the Corporation for
Public Broadcasting since September of 1981. He served as
president and general manager of XERA-TV/FM in Dallas/Fort
Worth from 1976-1981. He spent three years at the Public
Broadcasting Service, first as the director of PBS chairman's
coordinating committee and then as executive assistant to Ralph
Rogers, chairman of the board. From 1970-1972, Mr. Pfister was
director of public relations and information services for the
National Association of Educational Broadcasters. At the
National Instructional Television Center {now the Agency for
Instructional Telecommunications) in Bloomington, Indiana, Mr.
Pfister was director of information services and assistant to
the executive director. Prior to that assignment, he served as
writer, editor and manager of information services for the
National Educational Television and Radio Center in New York
City. Mr. Pfister holds a B.A. in literature and philosophy
from St. Peter's College, Jersey City, New Jersey, and an M.A.
in professional education from Seton Hall University, Orange,
New Jersey.
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MICHAEL RICE

Michael Rice is the president of Michael Rice Media, Inc. and
is a senior fellow of the Aspen Institute. He was with WGBH,
Boston, from 1965-1978, first as radio manager, then television
program manager and finally as vice president and general
manager. During those years WGBH became one of the leading
producers of programs distributed on the public system
nationwide and abroad. Those programs included NOVA, THE
ADVOCATES, THE NADER REPORT, RELIGIOUS AMERICA, EVENING AT
SYMPHONY, MASTERPIECE THEATER and CROCKXETT'S VICTORY GARDEN.

He then became director of the Program on Communications and
Society at the Aspen Institute. Michael Rice Media, Inc.'s
recent client organizations include Atlantic Richfield, Diebo1ld
Group, WNET/Thirteen, the Bush Foundation and the American Can
Company Foundation. Mr., Rice received an A.B. degree from
Harvard University and was a Rhodes Scholar, Queens College,
Oxford,
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Editorial Integrity in Public Broadcasting
Synopsis of the Wingspread Conference's Recommendations

for a Code or Statement of Principles

PURPOSES® OF THE DOCUMENT

David Gergen, visiting fellow at the American PEnterprise Institute,
recommended that the Wingspread Conference group consider drafting a code
to provide a standard for dealing with intrusions into program decision-
making, or éttempts to intrude, Lach state board or commission weuld CLhen
have the option to adopt the code.

Les Brown, editorwof Channels, stated that & model code would 5e
ﬁseful for gaining attention from the press for the issue of editorial
integrity; especially as a public policy issue rather than a media or
entertainment issue.

Group leader Richard Grefé reported that his group saw the code or
statement of principlies as a catalyst for discussion within each state on
how editorial integrity problems should be managed,

Another participant saw the document as a way to provide answers that
the First Amendment_does not give pubiic broadcasting, and a way to prevent
und;e intrusions or to deal with them when they do occur.

Having a common statement of principles on why public broadcasting
exists, and how the-editorial decision-making process should be insulated,
was a primary néed according to anéther participant,

The purpose of the code is to support the public broadcasting board or
chief executive officer (CEQ)}, another participant stated. Ideals of
editorial integrity sanctioned by a code will help direct the board and CEO

on ideal behavior.
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CHARACTERISTICS OF THE DOCUMENT
Participants described a code or common statement of principles as

the "constitution,"

a brief, simple, very general one-page document, that
can be offered to the industry to adopt or not. The statement should be
understood by anyone énd applicable, if possible, industry-wide. Like
other codes, thereﬂare elements of practice that might be included in the

principles,

CONTENT OF THE DOCUMENT

Mr. Grefe reported that after studying issues raised in a case study,
his group believed there was a clear need for establishing principles to
govern the relationship between boards, management, and other officers in
the public broadcaétiﬁg chain of command. The group also established the
need for defining princiﬁles governing program selection, calling it prin-
ciples of governance, which would not only defire the relationship between
boards and management in terms of programming responsibilities, but also
would give the board a set of principles to define their own performance to
others outside,

Another conference participant stated that the common statement or
the.code is not necessarily the principles of governance; i.,e., the role of
the board and the role of management. Instead, it is a definition of
improper influences in the programming process, from a funder or governmen-—
tal agency, and that a handbook should cover board and managemeﬁt reles.

flowever, a second participant thought Mr. Grefe's group was defining
roles for a CEQ or board

A third person added that the code was the "constitution,” adopted at
the board level as a state's statement of principles, and the handbook

would be an explication and gloss of that "constitution.”
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Group leader Michael Rice reported tﬁat his group continually return-
ed to the need for an understanding between the board and the CEC that the
CEQ is responsible for individual programming decisions. The hoard's
responsibility, as Mr. Grefé's group defined it, is to set policy and to
evaluate the CEQ's performance and by extension, that of the staff and
operation the CEO has put together. The board deais with specific programs
only as part of the overall record by which the CEQ is measured, glong with
fundraiéing, financial performance,- etc.

Another participant added that editorial integrity should be expressed
so that the public understands that it is of value to society, not just a

ploy to make the lives of public broadcasting professionals easier.
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Principles Governing Lffective Public Broadcasting Management

Both state and federal governments have passed leglslatlon to provide
for Americans’ educational and cultural life. Such legisiation includes
authorization for institutions like public broadcasting licensees, whose
primary purpose is to serve the people with a wide range of excellent
Programs. '

Because government created public broadcasting, the state is respon-
sible for insuring excellence of public broadcasting programming. To make
the maximum contribution teo its citizens' educatlonal and cultural 1ife the
state must protect public broadcasting's editorisl integrity, the respon-
gible application by professional practitioners of a free and 1ndependent
decision-making process, ultimately accountable to the public.

Members of public broadcasting boards or commissions serve as public
trustees for the viewers and/or listeners. IHembers also guard the public
broadcasting professional from "undue" or "improper" influences from
government officials or funding sources that prevent the exercise of
editorial integrity in programming decisions.

To protect the credibility of their public trust, to iansure the best
environment for good program decision-making, and to assure fundamental
security for editorial integrity, board members should:

I.  Educate the public, public officials and policymakers so that
they understand the need for editorial integrity for public broadcasting's
prefessional staff.

Z, Protect the credibility of public broadcasting against the
erosion of public trust by certifying te public officials and to the public
that editorial freedom is being exercised responsibly

3. Assure continued public support for and funding of the public
broadcasting station,

4, Establish broad directionazl goals for the licensee.

5. Lvaluate the chief executive officer’s performance annually.

G. Honor the difference betreen their own policymeking respon-
sibility and the professional managers' management function.

The chief executive officer of a public breadcasting station has:
1. Responsibility for developing objectives for the board's
als, and for implementing them,

2. Authority to delegate programming responsibility to a program
editor in order to evaluate his or her performance.

3., Sole authority to hire and fire program editors.

4, Discretion to act in the absence of stated policies,

5. Responsibility to ensure that community views are considered
in making program decisions.

6. Responsibility to implement a process to obtair and consider
advice, comments, suggestions, and criticsms from the community







